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THE JUDICIAL VETO AND POLITICAL DEMOCRACY' 

BLAINE F. MOORE 

University of Kansas 

Since the United States has theoretically no police power, and 
since the federal Constitution is essentially a political docu- 
ment, the national judiciary must in the main use political 
clauses of the organic law as the basis for nullifying statutes. 
While clauses of this nature are thus frequently made to serve 
as a basis for the decisions, the great majority of statutes nulli- 
fied by the United States supreme court have pertained in fact 
to economic and social rather than political matters. 2 While the 
court has nullified in all about thirty-three federal statutes, the 
scope of this discussion will permit of a summary only of the 
more important statutes which have directly affected political 
questions. 

The political principle of separation of powers has afforded 
the basis for the nullification of seven federal statutes. 3 All 
these decisions have, however, affected the power and jurisdic- 
tion of the court itself; and in every jurisdictional case, with 
but one unimportant exception, the court has refused to accept 
authority which congress attempted to bestow upon it. 

While the court has thus almost uniformly limited its author- 
ity in the jurisdictional cases, in one instance the principle promul- 
gated was most momentous — the one laid down in Marbury 
vs. Madison. The source of the judicial power to nullify an 
act of a coordinate legislature will not be discussed here, but 
even recognizing the existence of such power, the use of it in 

1 A paper read at the annual meeting of the American Political Science Asso- 
ciation, December, 1915. 

i E,g., Employers' Liability Cases, 207 U. S. 463; Adair vs. U. S., 208 U. S. 
161; Keller vs. U. S., 213 U. S. 138. 

3 U. S. vs. Todd, 13 How. 52; Marbury vs. Madison, 1 Cr. 137; Gordon vs. U. 
S., 2 Wall, 561 & 117 U. S. 697; The Alicia, 7 Wall. 571; U. S. vs. Klein, 13 Wall. 
128; U. S. vs. Evans, 213 U. S. 297; Muskrat vs. U. S., 219 U. S., 346. 
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this particular instance was not necessary. It would seem clear 
that the section of the judiciary act nullified could have been so 
construed as to save it. The promulgation of this great doc- 
trine in this particular instance seems to have been gratuitous 
on the part of Chief Justice Marshall. 

The maintenance of the proper relations between the national 
and state governments is also a political concept which has 
served as the basis for the nullification of twelve United States 
statutes. 4 These cases, with one exception, can be dismissed 
with the explanation that the decisions are not important for the 
present discussion, or that they follow decisions previously made 
or principles which would seem quite obvious or necessary. The 
exception (the civil rights cases) , is of very considerable importance. 
According to this decision, congress was given no direct positive 
power by the fourteenth amendment but must content itself with 
corrective legislation which in practice amounts to prescribing 
modes of appeal from the state to the federal courts and by 
this means check prohibited state action. "This is the legislative 
power conferred on congress and the whole of it." Because of 
of this interpretation the federal judiciary exercises practically 
the whole of the power conferred on the United States govern- 
ment by the fourteenth amendment. Since much of the newer 
state social and industrial legislation is contested under this 
amendment the importance of the decision can scarcely be over- 
estimated. 5 

In the Dred Scott case, 6 the court took up a question which 
at the time was of vital political importance and nullified in 
effect the Missouri Compromise, though the validity of this 
statute was not directly involved. The court voluntarily over- 
turned what was considered, by the North at least, a fun- 

4 U. S. vs. Dewitt, 9 Wall 41; The Collectors vs. Day, 11 Wall. 113; U. S. vs. 
Railroad Co., 17 Wall. 322; U. S. vs. Reese, 92 U. S. 214; U. S. vs. Fox, 95 U. 
S. 670; Trade Mark Cases, 100 U. S. 82; U. S. vs. Harris, 106 U. S. 629; Civil 
Rights Cases,109 U. S. 3; Baldwin vs. Franks, 120 U. S. 678; James vs. Bowman, 
190 U. S. 127; Employers' Liability Cases, 207 U. S. 463; Keller vs. U. S., 213 
U. S. 138. 

6 Other cases, coming under this classification, are omitted because they have 
but little bearing on political matters in effect, though they may have been based 
on political clauses of the constitution. 

6 19 How. 393. 
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damental compact on the slavery question. Because of the 
war which followed, the decision had but little permanent effect, 
but it was a most ambitious and unsuccessful attempt on the 
part of the court to solve a live political issue. 

The court again passed on a political question in determining 
congressional power in relation to paper money. Again the 
court limited legislative authority and again found itself on the 
unpopular side of a political question. Both congress and the 
people refused to regard the issue as settled and the decision 
was soon overturned by effecting a change in the personnel of 
the court. 7 

Another instance of the court championing the unpopular side 
of a contemporaneous political question is furnished by the 
income tax cases. 8 Although the court had previously 9 upheld 
a federal income tax, these later decisions made such a tax 
economically impossible until it was provided for by a consti- 
tutional amendment. 

It will thus be seen that in the three instances in which the 
court passed on important and national political questions it 
failed in each case to settle the issue involved, and in all in- 
stances its decisions were overcome, one by war, one by a change 
in the personnel of the court, one by a constitutional amendment. 
In the latter case an income tax which seems to be generally 
approved was delayed for about twenty years. 

The United States supreme court has nullified about 250 state 
statutes and municipal ordinances. In a considerable number of 
instances these statutes conflicted with political clauses of the 
Constitution, but in surprisingly few cases have the decisions 
mainly affected political activities of the States. In nearly all 
instances they pertain to economic and social matters in- 
volving property rights rather than political affairs. It is true 
that some of these became involved in party politics and were 

7 Hepburn vs. Griswold, 8 Wall. 603; Legal Tender cases, 11 Wall. 682; Juillard 
vs. Greenman, 110 U. S. 421. 

« Pollock vs. Farmers Loan & Trust Co., 157 U. S. 429 & 158 U. S. 601. 
9 Springer vs. U. S., 102 U. S. 586. 
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matters of wide popular discussion, but this was not because 
they concerned the political activities of the States affected. 10 

The supreme court, however, has recently annulled two state 
statutes which have political significance. One of these is the 
Arizona law regulating the employment of aliens (Truax vs. 
Raich, decided October 15, 1915), and the other, the grandfather 
voting clause in the Oklahoma constitution. Possibly the only 
objection to this last decision is that it was not made years ago. 
Thus, in most cases in which the national supreme court has 
judicially vetoed state statutes the issues involved have not been 
political in the proper sense of the word, and there would seem 
to be little cause of complaint regarding the court's decisions so 
far as this particular phase of the question is concerned. 

In regard to state courts and their power to nullify state 
statutes and local ordinances the question is not so clear. At 
various times the courts have checked the legislatures in their 
attempts to regulate some phase of political activities or to 
introduce political reforms. In some instances the States have 
been forced to abandon their attempts or adopt constitutional 
amendments. 

One of the earliest attempts to guard the ballot box in this 
country was by the adoption of registration laws and these now 
exist for practically all cities and towns of any size. There 
has not been any serious constitutional objection to these 
statutes though in a few cases such laws were judicially nulli- 
fied on their merits. 11 A considerable number of technical 
difficulties have been encountered, the main objection having 
been that such laws increase the constitutional requirements for 

10 The taxing powers of the States have at times been checked and at other 
times regulated and the issues have become party issues. (See State Bank vs. 
Knoop, 16 How. 369, and the other Ohio bank cases.) Because of the interstate 
commerce clause the power of the States to regulate the liquor traffic has been 
interfered with and the issue again became partisan in some instances. It is 
also well known that the States have been constantly checked in their efforts to 
regulate common carriers and control their rates but the courts in their decisions 
on these questions are not passing on matters which are in themselves political. 
11 See White vs. Multnomah Co., 10 Pac. 484, (Oregon). 
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voting. 12 While these judicial objections have in some instances 
delayed such laws no serious difficulty has been encountered 
because of the attitude of the courts. 

About twenty-five years ago a movement began which rap- 
idly spread over the country and within a decade of its appear- 
ance the majority of the States had accepted it. This was the 
adoption of the Australian ballot. With but a few exceptions 
there was no judicial objection to this on its merits, though 
occasionally a statute in whole or in part was nullified because 
of technicalities. 13 To put this reform into effect required regu- 
lations of parties and thus both the courts and the people became 
accustomed to the legal recognition of parties and the way was 
paved for a more elaborate code of regulations later. 

The next development in party regulation was the voluntary 
and then the mandatory direct primary. 

Such legislation does not apparently conflict with the United 
States Constitution, 14 and with the exception of two States 
there has been but little difficulty with state constitutions. 16 

Two States, however, California and Illinois, have had serious 
difficulties with primary laws. California met its first obstacle 
in 1892 when part of an Australian ballot law was nullified. 16 A 
primary law enacted in 1895 was held void because it was legisla- 
tion of a special and local nature. 17 Another act passed in 1897 
was nullified because of registration difficulties. It was also 
judicially objectionable because the voter was required to ex- 
press his intentions to support the candidates for whom he voted 

12 See Attorney General vs. Detroit, 44 N. W. 388, (Mich.). Dagget vs. Hud- 
son, 3 N. E. 538 (Ohio); Dells vs. Kennedy,6 N. W. 246 (Wis.); State vs. Conner, 
34 N. W. 499, (Neb.). 

13 Eaton vs. Brown, 31 Pac. 250, (Cal.); Moyer vs. Van Devanter, 41 Pao. 60, 
(Wash.). 

14 Kenneweg vs. Commissioners, 102 Md. 119. 

16 Nebraska (State vs. Drexel, 105 N. W. 174) ; North Dakota (Johnson vs. 
Grand Forks Co., 113 N. W. 1071), and Michigan (Dapper vs. Smith, 101 N. W. 
60) and a few other states have had primary laws nullified in whole or in part, 
but these were because of technical difficulties or because of certain features of 
the statutes which did not affect the merits of the question. 

lfi Eaton vs. Brown, 31 Pac. 250. 

17 Marsh vs. Hanley, 43 Pac. 975. 
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at the primaries. 18 In 1899 the legislature made another at- 
tempt and in order to meet the court's suggestion that the legis- 
lature probably could not require party tests these were entirely 
omitted. The court held that under this statute "the control 
of parties .... is taken from the hands of its honest 
members and turned over to the venal and corrupt of other 
political parties or of none at all." The law was void on this 
account and also because it was limited in its application to 
parties casting more than 3 per cent of the votes at the last 
regular election and no provision made for smaller parties to 
hold conventions. 19 

After these ill-fated legislative attempts, California adopted a 
constitutional amendment authorizing legislation on primaries. 

Illinois had a somewhat similar experience. A general pri- 
mary act was passed in 1905. This was declared void partly 
because of an improper delegation of legislative power to the 
county committees and partly because each candidate was re- 
quired to pay a fee. This latter requirement, the court regarded 
as adding to the constitutional qualifications for office holding. 20 
A special session of the legislature passed another act in 1906; 
and again it was held that the statute improperly delegated 
legislative power to the county committees. There were also 
technical difficulties with the cumulative voting system for 
legislators. 21 

In 1908 the legislature made another attempt, and once 
more there were fatal constitutional difficulties in regard to 
registration and also with the cumulative voting system. 22 Not 
yet discouraged, the legislature in 1910 passed two bills, one 
applying only to legislative elections and the other to the 
remaining elections. The first was again held void because 
of conflict with the cumulative voting provisions in the 
Constitution. 23 

18 Spier vs. Baker, 52 Pac. 659. 

19 Britton vs. Board of Commissioners, 61 Pac. 1115. 

20 People vs. Election Commissioners, 221 111. 9. 

21 Rouse vs. Thompson, 228 111. 522. 

22 People vs. Strassheim, 240 111. 279. 

23 People vs. Deneen, 247 111. 289. 
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In regard to the regularity of the adoption of state constitu- 
tional amendments there has been some doubt as to whether this 
is a judicial question or a political matter outside of the province 
of courts. It is still an open question whether the federal judiciary- 
will pass on this matter, and the issue has apparently been pre- 
sented to it but a very few times. In an early case 24 it was held 
that the United States courts had no jurisdiction in such matters 
while another and later case maintains that they have. 25 It is 
now quite uniformly held by the state courts, however, that they 
will determine if the procedure prescribed by the constitution has 
been properly followed. The judges of some States have been very 
strict on this question, and hold that legislatures in submitting 
constitutional amendments have less procedural discretion than 
in passing ordinary legislation, since the amendment is really 
adopted by the people. Consequently in such instances the con- 
stitution must be more closely followed than in enacting ordi- 
nary statutes. 26 

The greatest judicial difficulty has been in the determination 
of just what part of a popular vote is necessary in order to adopt 
an amendment. This difficulty arises when the constitution 
states that an amendment shall be adopted when approved by 
a majority of voters, or by a majority of voters present and 
voting. The question is, does this require a majority of all 
votes cast at such an election or of all the voters of the State, 
or simply a majority of those actually voting on the amend- 
ment. The decisions on this point are not uniform, some 
holding to the first interpretation and some to one of the others. 27 

Indiana has had serious trouble with its amending clause 
because of judicial decisions. By holding that the constitutional 
clause requiring a majority of electors to ratify a constitutional 
amendment meant a majority of all electors and also by its con- 

•« Smith vs. Good, 34 F. R. 204. 

" Knight vs. Shelton, 134 F. R. 423. 

26 See Livermore vs. Waite, 36 Pac. 424 (Cal.). 

" Dayton vs. St. Paul, 22 Min. 400, Green vs. Board of Canvassers, 47 Pac. 
259, (Idaho) holding a majority of votes oast on amendment to be sufficient. 
State vs. Brooks, 99 Pac. 874, (Wyoming) for opposite view. In this case about 
37,000 votes were cast at the election, 12,000 for the amendment and 1300 against 
but the court held the amendment had not been adopted. 
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struction of the clause that when one set of amendments are 
pending, no others can be proposed, the state court effectively 
blocked constitutional changes for twelve years. An unim- 
portant amendment did not receive a majority either for or 
against and consequently was, as the court's decision was un- 
derstood, still pending and no new amendments could be pro- 
posed. 28 Then the legislature attempted to promulgate an 
entirely new constitution and the court prevented this. 29 After 
thus blocking all constitutional changes the court modified what 
was at least the popular construction of its decisions by holding 
that an amendment once failing to pass was no longer pending, 
and the way was opened for the proposal of other amendments. 30 

The federal judiciary will not interfere with the initiative and 
referendum in the States because of the republican form of 
government clause in the national constitution or apparently 
because of any other clause in that document. 31 

The state courts have held almost uniformly that the legisla- 
ture may submit for approval an act local in its application to 
the people directly affected. This has long been a settled ques- 
tion and such referenda have encountered but little judicial 
opposition. 32 Tennessee seems now to be the only State in 
which the courts object to this. 33 

In regard to the state wide referendum the rule is the reverse. 
It has been so uniformly considered that this is an improper dele- 
gation of legislative power that but few States have attempted 
it unless it is specifically authorized by the Constitution. Where 
it has been attempted it has usually been held to be an un- 
constitutional procedure. 34 Vermont, however, in an early 

28 State vs. Swift, 69 Ind. 505; Re Denny, 156 Ind. 104. 

29 Ellingham vs. Dye, 178 Ind. 336. 

30 Re Boswell, 179 Ind. 292. 

31 Pacific States Telephone Co. vs. Oregon, 223 U. S. 118; Kiernan vs. Portland, 
223 U. S. 151. 

32 Originally at least four States objected to this, Indiana, Iowa, California, 
Texas; but the decisions in these States objecting to the local referendum have 
been either definitely or practically over-ruled. 

33 Wright vs. Cunningham, 91 S. W. 293, (1905). 

31 See Barto vs. Himrod, 4 Seld. 483; Santo vs. State, 2 Iowa 165; State vs. 
Hayes, 61 N. H. 264. 
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case upheld it; 36 and Wisconsin holds that there is no essential 
difference between a local and general referendum and since 
the former is constitutional the latter is also. 36 

The recall of officers as applied to municipal governments seems 
to have been accepted as a matter of course. If the referendum 
applied locally is constitutional there seems to be no reason 
why the legislature may not have similar discretion in regard to 
the recall. In one State at least (Texas) it has been decided 
that the recall in local affairs does not conflict with either the 
state or national constitution. 37 The application of the principle 
to other than local officers seems not to have been attempted 
without specific constitutional authority. 

The theory that a few men sitting in the higher courts of this 
country, largely beyond popular control, could by their power to 
nullify statutes, arrest political progress is not a very attractive 
one in a country whose government is supposedly based on demo- 
cratic principles. But a study of the method and extent to 
which this power has been used, so far as it affects political 
matters, does not lead to any very alarming conclusions. In 
certain instances the use of this power has been objectionable. 
In Indiana constitutional progress was arrested for a number of 
years by judicial decisions which seemingly were not made neces- 
sary by the constitution. In Illinois and California primary laws 
were delayed, and in the latter State such a statute was only 
made possible by a constitutional amendment, yet California's 
organic law offered no more obstacles to this legislation than 
that of the other States where similar laws were upheld. Regis- 
tration laws have been delayed in some instances largely because 
of technicalities but these delays have not been serious. 

These instances are, however, exceptions rather than the rule. 
It can perhaps be safely said that the attempts of the States to 
regulate political matters and control political parties have gen- 
erally gone without serious challenge on the part of their own 
judiciary. 

36 State vs. Parker, 26 Vt. 357. 

36 State vs. O'Neil, 24 Wis. 149; Smith vs. Janesville, 26 Wis. 291; State vs. 
Frear, 142 Wis., 320. 

37 Bonner vs. Belsterling, 138 S. W. 571. 
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The United States supreme court by its power to nullify laws 
has not interfered with the purely political activities of the States 
to any considerable extent. Its attempts to settle political 
questions of general importance have been, judging from results, 
unsatisfactory and ill-timed and have had little or no permanent 
effect. 

The protests against the judicial power to nullify statutes 
have been caused by decisions affecting social and economic 
conditions rather than political matters. 

Some of the reasons for this judicial liberality are apparent. 
One is that the courts are not bound by any ancient principles 
of common law. Political activity on the part of the people is 
relatively new or at least is new in its present form, and hence 
the courts are free to work out whatever principles may seem 
best unhampered by precedent. Another reason is that prop- 
erty rights are not directly involved and the judiciary is not 
bound by all its traditional respect for property rights. Still 
another reason is that many of the judges have at some time in 
their career been engaged in active politics and thus have a 
better understanding of political conditions than they seem to 
have of social and economic matters in some instances. Also, 
political matters have always been regarded as largely non- 
judicial and peculiarly within the province of the legislature, 
and the courts have assumed a more liberal attitude towards 
legislation of this character than toward that perhaps of any 
other. 



